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United States Court of Appeals 

District of Columbia. 


No. 9066. 


JERRY MAIATICO, Appellant , 
v. 

DANIEL L. HOLDEN, Appellee. 


BRIEF FOR APPELLANT. 


Appeal from the District Court of the United States for| 

the District of Columbia. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court j 
of the United States for the District of Columbia in favor 
of appellee in an action in which appellee filed a Complaint 
(App. 1-3) for $5,240.20 on a brickwork contract and for j 
supervisory work, basing jurisdiction on T. II, C. 3, Sec. 
11-306 of the D. C. Code, 1940 Ed. Appellate jurisdiction 
is vested in this Court by T. 17, sec. 101 of the D. C. Code, j 
1940 Ed. After trial on the merits before the trial justice, 
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; without jury, judgment was entered against appellant for 
* $241.68, plus interest and costs (App. 11). Notice of ap¬ 
peal w’as duly filed. 

, STATEMENT OF CASE. 

Although the lower Court found for appellee on only one 
'• item,—for workmen’s compensation insurance from No- 
; vember 2, 1940 to January 15, 1941 (and these dates are 
j important), we will give a short statement of the case. Ap- 
t pellee filed his suit below for $5,240.20, alleging said amount 
j to be due him by appellant; and, in his complaint, alleged 
j that he was to furnish the labor and materials to complete 
the erection of the building known as 2501 Quo St., N. W. 
(he meant the brick and stone-work thereof) for the sum 
of $43,800 and that, after having furnished some of the la¬ 
bor and materials, he alleged that appellant “bargained to 
j purchase the aforementioned contract for the sum of $500 
; and to pay Daniel L. Holden (appellee) fifty dollars a week 
j for the supervision of the work until the job was com- 
j pleted” and that appellant “was to assume the payment of 
I all tax, insurance, workman’s compensation, etc., including 
| labor and materials furnished” (App. 2) and that he did, 
j but appellant did not, comply therewith; and he attached 
j to his Complaint a Statement of Account, Exhibit A (App. 
j 3) itemizing his $5,240.20 claim. In addition to other de- 
, fenses, appellant’s reply was based on (a) laches; and (b) 
j that, after it became evident that appellee was unable and 
I without means to carry on and perform the contract, ap¬ 
pellee, in consideration of $500 paid to him, gave up the 
« contract and released appellant of all liability in connec¬ 
tion therewith, and appellee agreed to thereafter perform 
i supervisory work for which he was to, and did, receive 
| $50.00 per week and that appellee has been paid in full; 
i and the reply denied the allegations in the complaint that 
‘ appellant was to assume the payment of “all tax, insurance, 
i workmen’s compensation, etc.” After he had taken many 

; days in introducing testimony trying to substantiate his 

i 

I 
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claims, appellee withdrew all of the items with exception c^f 
four of them (App. 7); and, on the item “Due for excess 
Workmen’s Compensation $965.00” (App. 3), the lower 
Court found for appellee (App. 10, being; par. 2 of Conclu¬ 
sions of Law and which were based upon Finding #7^- 
App. 7); and appellant appealed from the judgment of 
$241.68 entered in favor of appellee. 

The contract was oral,—the parties intending to later re¬ 
duce the same to writing; but the general terms of the conL 
tract are set forth in the paper writing dated October 26, 
1940, copy of which is set forth in App. 8. 

Appellee testified that the contract price was $42,800.0(1) 
(App. 15) and that he 

! 

“ * * * was to furnish all the labor and material and 
carry the required insurances * * # ” (App. 15) anq 
that he 

“ * * * was to be responsible and pay for the work| 
men’s compensation until the contract was turned back 
to Mr. Maiatico—cancelled—and after that Mr. Maial 
tico was to pay the same. * * * ” (App. 15). 

(Note: All italics in this brief arc supplied.) 

And, 

j 

“ * # * that when he took the contract he expected to 
get financial backing to enable him to pay for the labor 
and materials and insurances until lie could get his 
draws on his contract with defendant and that, afteij 
he had started work, the backing was not forthcoming 
and as a result of which he asked defendant for ad¬ 
vance payments on the contract and that, in addition 
to $7,682.12 which defendant paid on plaintiff’s payroll 
from Oct. 12, 1940 to Jan. 15, 1940, the defendant fur¬ 
nished all of the materials such as brick, lime, cement, 
and sand and that plaintiff received * * * ” (App. 16) 

additional payments from appellee totalling $3,862.25 (App. 
16), exclusive of the $500 on January 15, 1941; that he did 
not know how much he owed or paid for workmen’s com-j 
pensation insurance o nappellant’s job (App. 15). That— 
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“ * * * After the contract was cancelled, he worked as 
supervisor of the brickwork and was to receive $50 a 
week from defendant but that lie had not been paid; 
he believed that he received the $500 from defendant 
when defendant took over the contract and he believed 
‘they took the contract over after three weeks from 
about the first part of November it would have been’ ” 
* * * ” (App. 15). 

Appellee admitted signing (App. 16) the three documents 
dated Oct. 26,1940; Nov. 22,1940; and Jan. 15, 1941 (being 
the writings recited in the lower Court’s Findings, 2, 4, 6, 
10, and which are copied at length in its Finding 11 (App. 
8-10). After having been shown checks, which admittedly 
bore his endorsement, in payment for supervisory work, he 
finally testified that he did not remember whether the 
checks were for supervisory wages (App. 17). When asked 
if he had ever, before filing his suit, made a demand or 
asked appellant for payment or submitted him any bill, he 
stated “he never got to see defendant—that defendant was 
never in his office and that to this day Mr. Maiatico has not 
said he would not pay me * * * whereupon, when asked 
whether he did not see appellant in the fall of 1941, do some 
work for him at that time, and upon being shown a check 
from appellant to appellee dated Oct. 1, 1941 duly cashed 
by appellee, appellee stated that he received the check (App. 
17). It is perfectly evident that appellee, and some of his 
other witnesss, were confused as to the date when the con¬ 
tract was taken over by appellant, the confusion due, no 
doubt, to the lapse of approximately four years from the 
time thereof to the date of the trial; but the conditions and 
written evidence, brought out in connection with each wit¬ 
ness’ testimony, conclusively fixes January 15, 1941 as the 
date. Appellee, after first stating that he had received the 
$500 check (which accompanied his release) in November, 
1940 (App. 16), “ * * * admitted receiving the $500 on 
January 15, 1941 • • * ” (App. 16); and, according to ap¬ 
pellee’s own testimony hereinbefore quoted, he was re- 



sponsible for the workmen’s compensation until the con} 
tract was turned back—cancelled—and after that appellant 
was to pay the same. 

As we do not expect that appellee will make any efforj 
to uphold the lower Court’s judgment, we think we shoulc} 
point out that, in our opinion, the only possible hope of 
sustaining the judgment would be on the testimony of apl 
pellee’s witness Lackland (App. 18-20), who, briefly and 
in substance, testified that in November, 1940 he talked td 
a Mr. Miller in Mr. Maiatico’s office “ * * * who confirmee] 
the information plaintiff had given witness that after No] 
vember 2, defendant was responsible for the compensation 
insurance * * * ” (App. 19). No evidence whatsoever was 
given showing any authority in Mr. Miller to make a con¬ 
tract for, or bind or confirm any contract for, appellant: 
and no such agency was proven by appellee thru this or 
any other witness. We will discuss this testimonv in the 
Argument. 

Appellee called appellant as a witness in appellee’s be¬ 
half, and we will briefly relate some of his testimony, butj 
with the observation that every bit of his testimony was 
contrary to appellee’s claim. He testified (App. 21) that 
he paid appellee more than the total amount appellee had 
expended on the job; and 


ll <k * 


* that it was plaintiff’s obligation to carry and! 
pay lor plaintiff’s workmen’s compensation insurance 
—that it was part of plaintiff’s contract, and that the 
payments which defendant made to plaintiff in addition 
to the payroll were more than sufficient for plaintiff 
to pay same, but that in November, 1940 he found outj 
that plaintiff was ‘padding his payrolls’ in order toj 
get more money and he had some heated argument^ 
with plaintiff and this resulted in the Nov. 22, 194q 
contract; thereafter plaintiff told him he needed money| 
for his insurance premiums and taxes and he advanceq 
the various amounts shown by tlie checks and receipts 
(which have heretofore been detailed herein) as wel( 
as the amounts prior thereto” (App. 21). 
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“ * * * on Jan. 11,1941 plaintiff was being evicted and 
asked witness for $62.25 for rent on plaintiff’s house, 
and at which time he told plaintiff that things were not 
going along to suit witness and witness was afraid that 
plaintiff was going to get witness in a mess the way he 
was handling money and that plaintiff had already 
drawn too much, and, after giving plaintiff a check to 
enable him to stop the eviction, plaintiff told witness he 
would see witness at the latter’s office in a few days; 
that on Jan. 15, 1941, plaintiff came in to see witness 
and, after some discussion, plaintiff stated that if he 
gave up the contract, he owed workmen’s compensation 
insurance, District Unemployment and Social Security 
Taxes and he would have to get money to pay them 
and that he should also have $68 for hauling gypsum 
block wffiich he hauled for defendant in December, and 
after these figures were put down by pencil on the 
back or unprinted (App. 21) part of the writ of 
restitution which had previously been satisfied, witness 
testified the plaintiff totalled them and wrote the 
figures $357 thereon and witness said that he asked 
plaintiff to also write down that it included the tax 
to date and plaintiff wrote the words ‘Including Jan 
tax’ thereon; and after some further discussion, 
plaintiff agreed to pay his taxes and insurance and 
whatever else he owed on the job up to date if de¬ 
fendant gave him $500 and all further obligations 
on the contract and all accounts between them 
would be cancelled, provided plaintiff could do the 
supervisory work on the job at $50 per week and re¬ 
quested that two weeks thereon be paid in advance 
in cash because a man was waiting down on the 
street to take plaintiff’s car unless he paid him off; 
that witness agreed to this and had witness’ law¬ 
yer draw up the Jan. 15, 1941 release and after which 
it was signed by plaintiff and he gave plaintiff $100 
in cash and the $500 check bearing said date; and there¬ 
after witness paid plaintiff for all his supervisory work 
and an additional $100 for another hauling of gypsum 
block and plaintiff never, at no time or in no manner 
other than thru the filing of this suit, ever asked wit¬ 
ness to pay him or made any claim that witness owed 
plaintiff anything, and at no time sent him a bill; and 
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in the fall of 1941 he saw plaintiff and had plaintifjf 
make some samples for witness and for which he paid 
plaintiff.” (App. 22) 

Appellee’s next and last witness, M. G. Lepley, also corro¬ 
borated appellee’s testimony (which testimony, of course, 
is contrary to the judgment), and which witness testified: 

< < • • * Q ne a ftemoon Holden was in an elevator pit on 
the job; his house rent was not paid and he asked Mr. 
Maiatico to help him out and Jerry said he would do 
it, and, as I understood the conversation between them^ 
Mr. Maiatico was supposed to give him the $500—he 
was after that or part of it to help him out of the mes? 
he was in—and Mr. Maiatico was to pay the insurance 
from that time on and everything from that time on. 
* * * ” (App. 23) 

While witness believed it was before Christmas, yet th<|) 
eviction suit (the papers of which arc set forth in App. IS) 
conclusively shows it to have been in January, and witnes^ 
refers to the “mess” appellee was in with respect to his 
house rent for which he wanted part of the $500. 

Now, all of the foregoing witnesses were appellee’s owh 
witnesses. 

Appellant’s witness Thomas Miller testified that in 1940 
and 1941 he was employed by appellant as a clerical workj- 
er and is still so employed; that appellant carried his owp 
workmen’s compensation and other insurance with the Oh id 
Casualty Company, and which covered this job on worif 
performed by appellant, and that the subcontractors, ink 
eluding appellee, carried their own insurance; that the 
Ohio Casualty Company took over the workmen’s compeip 
sation and other insurances on the brickwork contract op 
Jan. 15,1941 and appellant paid said Company therefor. Hp 
denied that he ever told appellee’s witness Lackland or anyk 
body else that appellant had taken over appellee’s workL 
men’s compensation or any other of appellee’s insurance 
before Jan. 15,1941, and that it was on January 15, and not 
before, that this was done; that witness and appellee, workn 
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ing together, apportioned the payroll for the January 15 
week because this day fell in the middle of the week and he 
and appellee had to, and did, split the payroll for the week 
and he and appellee made out all the reports covering this 
split week showing that appellee was responsible for the 
payroll up to that time and appellant thereafter, and that 
a short time thereafter he helped appellee prepare and file 
his unemployment and social security reports all of which 
showed the same thing—that appellee was responsible up 
to January 15 and appellant thereafter, and— 

“ * # * the same thing was done on the payroll audit 
report for the insurance companies for the workmen’s 
compensation and public liability insurance. # # * ” 
(App. 24) 

On cross-examination, witness stated— 

“ # * * he did not recall having had any conversation 
with Mr. Lackland, but did remember that defendant 
had received a letter from the Baker Co. asking 
whether what Holden had told them was correct—that, 
so the letter stated, Holden had informed them that 
Mr. Maiatico had taken over the (App. 24) payroll and 
had Mr. Maiatico’s own insurance company carry the 
workmen’s compensation insurance from December 28 
on, and that Mr. Maiatico had replied by letter and 
told them that the date was January 15, 1941 instead 
of Deccmebr 28, 1940; and he denied that he ever told 
Mr. Lackland that defendant had taken over the com¬ 
pensation insurance in November, 1940.” (App. 24). 

STATEMENT OF POINTS. 

1. The Court erred in finding that defendant was in¬ 
debted to plaintiff for workmen’s compensation insurance 
in the sum of $241.68 (plus interest); and in awarding 
plaintiff judgment therefor. 

2. The Court erred in making Finding No. 7 and in par¬ 
agraph No. 2 of its Conclusions of Law that defendant 
made a valid agreement with plaintiff to assume the pre- 




mium on Workmen’s Compensation Insurance, and tliht 
plaintiff is entitled to recover the same from defendant, j 

3. The Court erred in holding, from the evidence whicji 

was adduced, that a valid binding agreement had been 
made whereby defendant relieved plaintiff from paying fojr 
Workmen’s Compensation Insurance and assuming pay¬ 
ment thereof himself, without any consideration moving 
to defendant from plaintiff, and that such binding agree¬ 
ment and obligation was not released by the release signed 
by plaintiff dated January 15, 1941. * j 

4. The Court erred in holding that the evidence submit¬ 
ted was sufficient to sustain its Finding No. 7 and Conclu¬ 
sions of Law No. 2. 

5. The Court’s Finding No. 7 and Conclusions of Law 
No. 2 and the judgment entered thereon, are erroneous in 
that said finding No. 7 is superseded by the Court’s Findi- 
ing No. 6, and therefore judgment should have been for de^ 
fendant. 

6. The Court’s Finding No. 7, Conclusions of Law No. 2i, 
and the judgment, apparently being based upon the testil- 
mony of an agent for an insurance company (which had no 
contract relationship with defendant) with respect to an 
alleged conversation in November, 1940 with a clerical em| 
ployee of defendant (who had no agency or authority front 
defendant to modify a written sealed instrument and vested 
right of defendant), were erroneous and are without sufj 
ficient support from the testimony adduced at the trial. j 

7. The Court erred in not finding for the defendant on 

Item 14 of Exhibit A which is attached to the complaint and 
upon which the Court found for the plaintiff. j 

8. Paragraph No. 2 of the Court’s Conclusion of Law is 
inconsistent with, and is superseded by, Finding No. 7; and 
therefore the Court erred in not awarding judgment for 
defendant. 
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SUMMARY OF ARGUMENT. 

Appellee’s original contract required him to carry and 
pay for the very workmen’s compensation insurance for 
the payment of which the lower Court awarded appellee 
judgment against appellant, and the lower Court did so on 
the testimony of appellee’s witness Lackland who testified 
that in November, 1940 one Miller (a clerical worker for 
appellant) verbally confirmed something that appellee had 
told witness,—that “ # * after November 2, defendant was 

responsible for the compensation insurance * * * ” (App. 
19), although there was no consideration for this shifting 
to appellant of appellee’s legal liability to pay therefor, 
and no evidence of any agency which would vest in Miller 
authority to confirm, make, or release, a contract for or in 
behalf of appellant. But, assuming that all these require¬ 
ments had been fully met and that such obligation existed, 
it was thereafter, by the January 15 agreement (App. 9) 
fully released. 

ARGUMENT. 

Appellant’s contentions are supported by the testimony 
of appellee himself, as well as by the testimony of every 
witness produced by him excepting only for one statement 
made by his witness Lackland (App. 18), an insurance 
agent, who testified that a Mr. Miller in appellant’s office 
“confirmed the information plaintiff had given witness that 
after November 2, defendant was responsible for the com¬ 
pensation insurance * * * ”. We will first discuss the evi- 

dentiarv value of this statement. It is evident the witness 
•> 

did not, after the lapse of four years, remember what month 
it was that he may have had the matter before him. He 
admitted that his Company wrote the letter (App. 19-20) 
in which it stated, in substance, that appellee had informed 
it that December 28 was the date in question (which, of 
course, is contrary to witness’ testimony); whereas the cor¬ 
rect date of January 15, is shown by appellant’s reply 
(App. 20); and witness admitted that his Company never 
demanded payment from appellant for workmen’s com- 
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pensation insurance and never sent him a bill. Appellej’s 
as well as all the other witnesses’ testimony plainly sho’vys 
that the appellant was to be responsible for work- 
men’s compensation insurance only from the time the cop- 
tract was taken over by appellant,—which was when lie 
gave appellee the $500 and the release is dated and signed, 
and to which date appellee and witness Miller at tlipt 
time apportioned all payrolls for purposes of workmen[s 
compensation insurance, social security, etc. (App. 24),-p 
they had to split the w T eek, because January 15th fell pi 
the middle of a w-eek. Yet it was on the testimony <j»f 
this witness Lackland that the lower Court in Finding 
#7 (App. 7) held appellant responsible for workmen 
compensation insurance from November 2 to January 15th, 
even though in Finding #4 it found that the January 
15th agreement correctly stated the date when the agree¬ 
ment was made cancelling the contract. Finding #|5 
merely recites one of the things recited in the November 
22d contract which is copied in App. 8-9. There w T as no tes¬ 
timony of agency authorizing witness Miller (a clerical 
worker for appellant—App. 23) to confirm, make, or re¬ 
lease, a contract for or in behalf of appellant; and in thijs 
case we do not even have the testimony of one claiming t|o 
be an agent vested with such authority, but the testimonjy 
of an insurance agent (not appellant’s agent) testifying 
what someone else had told him and that the clerical work¬ 
er confirmed it—this is the whole testimony of agency and 
authorization whereby and pursuant to which appellant now 
owes for workmen’s compensation insurance which appel¬ 
lee ordered (App. 18), which appellee had agreed to fur¬ 
nish under his oral contract (App. 15) as well as under his 
written contract of October 26 (App. 8, wherein it states, 
“ * * # and I have agreed to and am carrying workmen^ 
compensation and public liability insurance”), and that he 
“ # * * was to be responsible for and pay for the workmen’js 
compensation until the contract was turned back to Mi-. 
Maiatico—cancelled—* # * ” (App. 15), and although tlJe 
lower Court found the latter date to be January 15th and 
not November 2d. (Finding #4 and 6, App. 6). Not onl^' 
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would the above conclusion be without foundation in the 
testimony, but it would be without legal support,—no con¬ 
sideration and no agency on the part of Miller to shift the 
legal responsibility of appellee on to appellant. These 
propositions are too clear to justify the citation of authori¬ 
ties. But, let us assume that Miller did have the full au¬ 
thority ; that the one isolated bit of testimony of Lackland 
would take precedence over appellee's own testimony and 
over the rest of Lackland’s testimony as well as over the 
testimony of everybody who testified in the case; and still 
further assuming that there was abundant consideration for 
the shouldering over of this liability from appellee to ap¬ 
pellant in November, 1940. What do we have next? A re¬ 
lease, releasing appellant of all liability, dated January 
15th, signed and sealed by appellee (which is copied in App. 
9-10 and referred to in Findings 2, 4, 6, 10 and 11). 

The lower Court’s judgment of $241.68, plus interest, is 
based upon paragraph 2 of its Conclusions of Law, and the 
latter on its Finding ir7, which reads: 

“7. In November, 1940 defendant agreed with the 
plaintiff that he would pay the insurance premium on 
the Workmen’s Compensation Insurance from and 
after November 2d. I find that the total wages for this 
period was $8,056.10. The insurance is 3% thereon.” 
(App. 7) 

Its Finding #6 reads: 

“6. By the writing of January 15, 1941, all prior ex¬ 
isting contracts were terminated and the plaintiff re¬ 
mained for a brief period in defendant’s employ at 
wages of $50.00 per week.” (App. 6) Italics supplied. 

It is respectfully submitted that the judgment should be 
reversed, with directions that judgment be entered for ap¬ 
pellant. 

Respectfully submitted, 

George P. Lemm, 

Woodward Bldg., 

Washington, D. C., 

Attorney for Appellant. 
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United States Court of Appeals 

District of Columbia. 


No. 9066. 


JERRY MAIATICO, Appellant , 
v. 

DANIEL L. HOLDEN, Appellee. 


Appeal from the District Court of the United States for 

the District of Columbia. 


JOINT APPENDIX. 


1 Filed Oct 5 1943 


In the District Court of the United States 
For the District of Columbia 

i 

Civil Action No. 21480 

Daniel L. IIolden, 1415 P St., N. W., Washington, D. C.j 

Plaintiff 


v * 

Jerry Maiatico, Woodward Building, Washington, D. C.,j 

Defendant 


Complaint for an Accounting on Work and Labor Done and 

Bills Paid. 

I 

Comes now the plaintiff, Daniel L. Holden, and respect- j 
fully shows to this Honorable Court as follows: 
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1. That both, the plaintiff and the defendant, are citi¬ 
zens of the United States of America, and are doing busi¬ 
ness in the City of Washington, the District of Columbia, 
and that the plaintiff is a citizen of the District of 
Columbia. 

2. That the jurisdiction of this Court is based upon the 
District of Columbia Code, 1940 Edition, Title 11, Chapter 
3, Section 11-306. 

3. That the matter in controversy exceeds, exclusive of 
interests and costs, the sum of three thousand dollars. 

4. That said Daniel L. Holden and said Jerry Maiatico 
did enter into a contract for the erection of the building 
known as the premises of 2501 Que St., N. W., Washington, 
D. C., sometime during the summer of 1940. Said Daniel 
L. Holden was to furnish labor and materials and complete 
job for and in consideration of the sum of forty-three 
thousand and eight hundred dollars ($43,SOO.OO). Said 
Daniel L. Holden began work on or about the seventh day 
of October nineteen hundred and forty (10/7/40), and did 
furnish some materials equipment and labor. Soon there¬ 
after, said Jerry Maiatico bargained to purchase the afore¬ 
mentioned contract for the sum of five hundred dollars 
($500.00) and to pay Daniel L. Holden fifty dollars a week 
for the supervision the the work until the job was com¬ 
pleted. Said contract was accepted by Daniel L. Holden 
under the provision that said Jerry Maiatico paid the out¬ 
standing debt for certain labor and materials furnished 
before novation in contract, and said Jerry Maiatico was 
to assume the payment of all tax, insurance, Workmen’s 
Compensation, etc., including labor and materials fur¬ 
nished. 

2 5. Said Daniel L. Holden and Jerry Maiatico hav¬ 

ing entered the aboved mentioned contract, Daniel 
L. Holden continued on job and supervised the masonry 
work until completion sometime in March, 1941. But the 
said Jerry Maiatico has failed to live up to his part of the 
agreement in accordance to the account hereto annexed as 
Exhibit A, nor has said Jerry Maiatico made any attempt 







to satisfy this claim after repeated requests by the plain¬ 
tiff, Daniel L. Holden. The defendant owes the plaintiff 
the sum of five thousand two hundred and forty dollar^ 
and twenty cents $(5,240.20) 

Wherefore plaintiff demands judgment against defen¬ 
dant for the sum of five thousand two hundred and forty 
dollars, plus interest, and costs. 

Signed LEWIS E. BARNES, 
Attorney for plaintiff 
2001 11th St., N. W. | 
Adams 2523 


»# 
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Filed Oct 5 1943 

Statement of Account, Exhibit A 


Scaffolding 

9— Water barrells @ $1.50 ea. 

10— Wheel-barrows @ $4.50 ea. 

2—Mortar boxes @ $7.00 ea. 

50—Mortar boards at $1.00 ea. 

2—Mortar hods @ 3.15 ea. 

2—Mortar hoes @ $1.50 ea. 

400 ft. water hose @ 12^^ per. ft. 

Scaffolding bolts 4 pks. at $2.00 
Nails 

Balance due for hauling Gypsum block 
Balance due on Labor Oct. to Feb. 15th 1941 at 
50.00 per week 

Due for Unemployment insurance 1940-1941 
Due for excess Workmen’s Compensation 
Due for other taxes and charges 
Asking for time, costs of court, and fines in suits 
for undertakings solely of the benefit of 
Jerry Maiatico. 


$l,100.0p 

13.50 

45.00 

14.0p 

50.00 

6.30 

3.00 

50.0(3 

s.op 

7.50 

cs.ob 

98O.O0 


551.9p 
965.00 
378.0p 


i,ooo.op 
- 1 _ 

$5,240.2p 

i 


DANIEL L, HOLDEN 



4 


Subscribed and sworn to before me this 4th dav of Oct 
1943 


BENJAMIN BRETT 
Notary Public 


4 Filed Dec 11 1943 

Reply to Complaint. 

Now comes the defendant and replies to the complaint 
as follows: 


First Defense 


The right of action set forth in the complaint did not 
accrue within three vears next before the commencement 

V 

of this action. 

Second Defense 

This court does not have jurisdiction of the subject mat¬ 
ter of this suit because the well pleaded items, if any, are 
less than $3,000.00; and it is apparent upon the face of 
the complaint that no recovery can be had for an amount 
sufficient to give jurisdiction to this court. 

Third Defense 


The plaintiff, if his claim as set forth is otherwise valid, 
(and which this defendant denies), 

(a) is guilty of laches 

(b) has waived his right to recover by entering into new 
agreements, understandings and release and ac¬ 
cepting moneys in discharge of any claim he may 
have had. 

Fourth Defense 

Defendant denies the allegations of paragraphs 4 and 5 
of the complaint which are inconsistent with the following 
reply: 
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5 The contract price was $42,800.00 instead of 

$43,800, as alleged, and involved brick and masonry 
work, and when it became evident to the defendant that jhe 
plaintiff was unable and without means to carry on 
perform said contract, the plaintiff, in consideration of 
the sum of $500.00 paid to him by defendant, gave up sjiid 
contract and released the defendant of all liability in con¬ 
nection therewith, and plaintiff further agreed to pcrfojrm 
supervisory work in connection therewith, and for which 
he was to, and did, receive $50.00 per week, and he has b^en 
paid in full therefor; and that defendant is not indebted to 
plaintiff in any sum whatsoever or for any of the items [set 
forth in Exhibit A of the complaint; and defendant denies 
that plaintiff furnished, or paid for, any of said items; ^nd 
denies that defendant was to assume the payment of ‘‘all 
tax, insurance, workmen’s compensation, etc., includjng 
labor and materials furnished,” as alleged in the last sen¬ 
tence on page 1 of the complaint. Defendant alleges th|at, 
if any liability ever existed to plaintiff on account of any 
of the items set forth in said Exhibit A (other than ’or 
supervisory work), the same was heretofore fully released 
by plaintiff. With respect to the supervisory work, this 
lasted until some time in February instead of in Marjch, 
1941, and for which plaintiff was also paid in full. 

And, having fully answered, defendant asks that jthe 
complaint be dismissed, with costs against plaintiff. 

GEORGE P. LEMM i 

Attorney for Defendant. 

430 Woodward Buildimr 


6 Filed Dec 21 1944 

Findings of Fact and Conclusions of Law. 

Findings of Fact 

1. Defendant was the owner of property, later improved 
by an apartment house known as 2501 Que Street, N. jW. 
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He entered into negotiations with plaintiff, who is a brick 
laying contractor, as a result of which it was agreed be- 
i tween them that plaintiff would furnish the brickwork and 
; set the stonework for this apartment house. The agree- 
f ment was to be drawn, but was never actually reduced to 

• writing. 

» 2. About October 7, 1940, pending the execution of a 

• written agreement and by mutual arrangement, plaintiff 
\ began work and entered upon the premises with a crew of 

bricklayers and began the brickwork on the building. Bc- 
\ fore beginning work on the building herein involved, plain- 
} tiff carried Workmen’s Compensation insurance with the 
U. S. Fidelity and Guaranty Company, which insurance 
. was broad enough to and did, include the workmen ein- 
i ployed by plaintiff on said building. Plaintiff continued 
j in the performance of his oral contract and thereafter 
| signed writings dated October 26,1940; November 22,1940; 
i and January 15, 1941, copies of which are hereafter set 

i 

! forth. All of these writings were prepared by defendant’s 
| attorney and submitted to plaintiff for his signature and 
j were signed by him. 

j 3. For some reason about which the parties do not agree, 
j defendant paid for all the materials, 

i 7 4. Some time in November, 1940, the parties began 

to discuss a modification of their arrangements by 
j which the work was to be taken over by defendant and 
j plaintiff was to remain on the job as an employee. The 
I parties differ very substantially as to the date when this 
I agreement was made; but I find that the writing of Janu- 
[ arv 15, 1941 correctlv states the date. 

5. In November, 1940, it was agreed between the parties 

■ that the wages of the bricklayers should be paid directly 

! to the men bv the defendant, and after November 22, 1940 
( ... 7 
: and possibly earlier, this was done. 

6. By the writing of January 15, 1941, all prior existing 

• contracts were terminated and the plaintiff remained for a 
j brief period in defendant’s employ at wages of $50.00 per 
f week. 

| 

/ 

i 

4 

f 

I 

i 



7. In November, 1940 defendant agreed with the plaintiff 
that he would pay the insurance premium on the Work¬ 
men’s Compensation Insurance from and after November 
2d. I find that the total wages for this period were 
$8,056.10. The insurance is 3% thereon. 

8. At the conclusion of the trial, plaintiff’s counsel with¬ 
drew all the claims represented by items numbered 1 to l|2, 
inclusive, and item numbered 16 of the Statement of Ac¬ 
count, Exhibit A, of the complaint. 

9. Tbe parties stipulate that the total wages from tjie 

beginning of the job through January 15, 1941 amounted 
to $9,730.61. 1 find that the defendant paid $7,6S2.jl2 

thereof for plaintiff, and that defendant made the follow¬ 
ing additional payments on the contract price: $550.00 bn 
October 12, 1940; $1,057.00 on October 18, 1940; $l,100.(j)0 
on October 26, 1940; $350.00 on November 1, 1940; $300.(j)0 
on November 9,1940: $150.00 on November 18,1940; $160.00 
on December 21, 1940; $33.00 and $62.25 on January 111, 
1940 (the latter payment of $62.25 having been made by 

defendant, pursuant to plaintiff’s request direct |o 
8 Howenstein Bros, in satisfaction of the writ for resti¬ 
tution of possession of premises 1103 O St., N. W. 
occupied by plaintiff and which writ had been issued because 
of plaintiff’s default in the payment of rent). 

10. I find that defendant paid plaintiff $500.00 and 
$100.00 on January 15, 1941 as set forth in the paper writ¬ 
ing dated January 15, 1941, $100.00 on February 1 and 
$100.00 on February 19, 1941, for supervisory work per¬ 
formed by plaintiff on said job; and $100.00 on February 
24, 1941 in settlement of a dispute concerning the hauling 
of gypsum block. 

11. Exact copies of the paper writings dated October 
26, 1940, November 22, 1940, and January 15, 1941 read at 
follows: 
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“Washington, D. C. 

October 26, 1940. 

Received from Jerry Maiatico an additional sum of 
$1100.00 on the contract price of $42,800.00 for which sum 
I have agreed to furnish all the material and labor pro¬ 
vided for by the plans and specifications as amplified June 
1, 1940, and as the building already has been laid out, for 
premises 2501 Q Street, N. W., which also includes every¬ 
thing that would be involved on the brick work (also purg¬ 
ing of exterior walls below grade), interior partitions, and 
the general conditions of the specifications applicable to 
above; and all stone work shall be set by me; and I have 
agreed to and am carrying workmen’s compensation and 
public liability insurance. All work to be first class and 
according to the District Regulations. To the extent that 
any materials (all of which are to be furnished by me) 
entering into said job may be billed or charged to Mr. 
Maiatico, he may, if he elects deduct same out of the con¬ 
tract price and the same shall act as a credit on said con¬ 
tract price. I will furnish weekly release of liens by my¬ 
self and all laborers working for me, as well as upon com¬ 
pletion by me of my work; and you shall be at liberty to 
make such payments to me during the progress of the work 
on account of the contract price as you may deem proper, 
all of which shall be used by me for my payroll. This is to 
acknowledge that I have already received the total sum of 
$1,607.00 on account thereof, in addition to the payment 
which you will make on Saturday, October 26th. I will 
sign a formal contract with you covering this, which shall 
contain the above provisions and also suitable provisions 
allowing you to proceed with the work in case I do not 
carry the work forward agreeable to you, which shall be 
according to your sole discretion. 


(Sgd.) D. L. HOLDEN (Seal)” 




“Washington, D. C.,i 
November 22, 1940L 

Received from Jerry Maiatic-o an additional sum of 
$379.17 on the contract price of $42,800.00 referred to in ijnv 
contract dated October 20, 1940. The above amount wjas 
paid at mv direction directlv to the workmen who worked 
for me on said job, being premises 2501 Que Street, N. )V. 
In the future I will furnish you the names, time a|ad 
amount owing to each workman at least three days 
9 prior to the time 1 would like a payment from you, 
so that you may check the same and assure yourself 
of my continued representations that, notwithstanding the 
amount already given to me and bills contracted for mate¬ 
rial on said job, I will be more than able to complete t|ic 
jol) out of the balance of the contract price; it being agreed 
by me that whenever it becomes apparent to you that y<j>u 
might be endangered in any maimer you would have t^ie 
right to take over and finish my work and charge the cojst 
of finishing the same to the contract price; I hearby, Jn 
that event, releasing you and said property 2501 Qijie 
Street, N. W. of all claims and liens and agreeing to p4y 
you liquidated damages in the agreed sum of $1,000.00 in 
event I file a lien against said property 2501 Que St., N. 
unless and until I have established my right in court in ja 
civil suit and you have failed to pay the same within thirty 
days thereafter. 

(Sgd.) D. L. HOLDEN (Seal)f’ 

“Washington, D. C., 
Januarv 15, 1941. 

For and in consideration of the sum of Five Hundred Do - 
lars (plus and additional $100.00 representing two weeks 
pay in advance under the second paragraph hereof), re¬ 
ceipt of which is hereby acknowledged, I, Daniel L. Holder , 

do herebv release Jerrv Maiatieo of all liabilitv in conned- 
*- * 

lion with our contract in amount of $42,S00.00, dated Octoj- 
ber 26, 1940, which provided that I, Daniel L. Holden, was 
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to furnish all labor and materials required for the masonry 
work in apartment located at 2501 Que Street, N. W., 
Washington, D. C. 

It is understood and agreed that I am to receive $50.00 per 
week in advance each week to perform supervisory work in 
connection with the brick and masonry work on said job, 
and the above $100 represents complete payment to me to 
and including January 20, 1941. It is further agreed that 
I will properly perform my work and upon my failure so 
to do (the said Maiatico being the sole judge at all times 
as to whether 1 do properly perform), the said Maiatico 
mav discharge me without anv notice whatsoever. 

Witness mv band and seal the day and year aforesaid. 

• •* * 

(Sgd. D. L, HOLDEN (Seal)” 
Conclusions of Law 

1. 1 conclude, as a matter of law, that the plaintiff was 
the employer of the bricklayers on the building involved in 
this suit until January 15, 1941, and that he was responsi¬ 
ble for the payment of unemployment insurance and social 
security taxes and other taxes and charges. 

2. I conclude that the defendant made a valid agreement 
with plaintiff to assume the premium on Workmen’s Com¬ 
pensation Insurance; and that plaintiff is entitled to 

10 recover from the defendant the sum of $241.68, with 
interest from January 15, 1941. 

3. I conclude that the plaintiff has failed to estab¬ 
lish his right to a recovery on any of the items in said 
statement of account excepting with respect to item num¬ 
ber 14 to the extent set forth in paragraph numbered 2 of 
these Conclusions of Law. 

Dated this 21 day of December, 1944. 

Bv the Court: 

•JESSE C. ADKINS 
Justice. 
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12-20-44. 

I, Lewis E. Barnes, attorney for plaintiff have read tile 
foregoing and consent as to form only. 

LEWIS E. BARNES. | 

Agreed as to form only. 

GEORGE P. LEMM j 

Atty. for Deft. 

;» « # * # * * * * j * 

11 Filed Mar 8 1945 

Judgment. 

This cause having come on to be heard at this Term <t>f 
Court, and, upon the pleadings filed herein, the testimony 
elicited in open court, and argument by counsel, the Coul’t 
finds as a fact there was a binding agreement wherebv the 
defendant, Jerry Maiatico, assumed liability for the pay¬ 
ment of the premiums due from November 2, 1940 to Janu¬ 
ary 15, 1941, on an insurance policy issued to the plaintiif, 
Daniel L. Holden, covering Workmen’s Compensation aild 
Public Liability, by the United States Fidelity and Guar¬ 
anty Company, for which the premium was stipulated bv 
counsels as being three percent of the gross payroll fir 
the period covered, or the amount equalling two hundred 
and forty-one dollars and sixty-eight cents, ($241.68); thkt 
the same became due and payable to Daniel L. Holden on 
the fifteenth day of January, 1941. 

Therefore it is this 8th day of March, 1945, Ordered, 
Adduced, and Decreed that the defendant, Jerry Maiatico, 
is indebted to the plaintiff, Daniel L. Holden, in the sum 
of tw T o hundred and forty one dollars and sixty-eight cents, 
($241.68), with interest from the 15th day of January, 
1941, until paid, at the rate of six percent per annum, pliks 
the cost of this action. 

JESSE C. ADKINS j 

Justice 
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j 3/7/45 OK as to form: Lewis E. Barnes, for Plaintiff, 

j 3/7/45 OK as to form: George P. Lemm, attorney for 

; Deft. 

f 

##**####** 

\ 13 Filed Jun 16 1945 
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j Appellant’s Statement of Proceedings and Evidence. 

| Be It Remembered that at the hearing in the abovc- 
| entitled cause on December 14, 1944, before Mr. Justice 
j Adkins, sitting without a jury, proceedings were had, evi- 
\ dence was given under oath, and rulings were made by the 
1 Court as follows: 

The Court requested plaintiff and defendant to make an 
' opening- statement. Plaintiff’s attorney made a brief open¬ 
ing statement, saying, in substance, that this was a case on 
i a contract between plaintiff and defendant in connection 
; with a building at 2501 Que Street N. W. which was being- 
constructed by the defendant in October, 1941; that plain- 
j tiff had a verbal contract to furnish all the labor and mate- 
• rial, carrying the compensation and other insurance, for 
the brickwork thereon; that soon after plaintiff started 
work in October, plaintiff was not in a position to finance 
the work and the defendant took over the original contract 
for $500.00 to be paid plaintiff in cash and plaintiff was to 
; receive 50.00 per week for thereafter supervising the work; 
that while the job was in progress, the District Unemploy¬ 
ment Compensation Board and the Insurance Company 
I which carried the ’Workmen’s Compensation insur- 
j ance for plaintiff took certain actions against the plain- 
■ tiff for non-payment of ’Workmen’s Compensation and 
\ premiums which plaintiff owed as a result of Lis contract 
| with the defendant and also on other jobs. Plaintiff’s 
I counsel also made a brief statement with respect to the 
j other items contained in Exhibit A attached to his eom- 
j plaint, but, having subsequently withdrawn these items, it 
} is unnecessary to relate same. 

I Defendant’s attorney made a brief opening state- 

14 ment, saying, in substance, that in the early part of 

» 

4 

> 

! 
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October, 1940 plaintiff and defendant entered ihto 
an oral agreement and they were later to reduce the sa^ne 
to writing; that plaintiff had informed defendant t^iat 
plaintiff had arranged for financial backing and that t|bis 
would materialize within a few days and then the det4ils 
of the contract could be reduced to writing, setting forth 
the amount drawablc bv plaintiff on the agreed contract 
price as his work progressed; that, with the alleged finan¬ 
cial backing being delayed, plaintiff had started with tjhe 
work and asked for, and received from defendant, $1607)00 
on the contract price of $42,800.00, and when again on Octo¬ 
ber 26,1940 he requested an additional $1,100.00, plaintiff in 
writing signed by him specified the price of $42,800.00 ajnd 
for which he was to furnish all the labor and material (apd 
to carry workmen’s compensation and public liability in¬ 
surance) for the brickwork on the 2501 Quo St. job, includ¬ 
ing the setting of the stonework and further specifying 
that if and to the extent that defendant paid for materials, 
the same would be charged against plaintiff’s contract 
price, and that defendant furnished and paid for all of the 
materials and that plaintiff paid for none of the materials; 
that around the middle of November, 1940, some of plain¬ 
tiff’s workmen were complaining that they were not beihg 
paid promptly by plaintiff and that they had to go to plain¬ 
tiff’s home and wait for the plaintiff until late at night to 
get their money, while others claimed that they were njot 
paid at all, and for other reasons which defendant’s counsjel 
stated would be shown by the evidence, defendant re¬ 
quested plaintiff to supply assurances that plaintiff’s men 
would be paid on the job, as is the custom, and that defen¬ 
dant be furnished with a list of the workmen so ho cou|d 
check thereon, and whereupon, after an argument, plaintiff 
threatened to lien the job; that on November 22, 1940 plain¬ 
tiff requested an additional $379.17 on his contract and 
defendant refused to advance same unless plaintiff com¬ 
plied with defendant’s request and thereupon on November 
22d, the November 22d contract was signed by plaintiff; 
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that, after having given plaintiff the sums totalling $1607 
and the $1100 shown by the October 26, 1940 agreement, 
plaintiff’s expected financial backing did not mature and 
defendant advanced all of plaintiff’s payrolls and, pursu¬ 
ant to plaintiff’s statements that he had other expenses 
in connection with his contract, such as compensation and 
other insurances, defendant advanced plaintiff vari- 
15 ous other and additional amounts between then and 
January 15, 1941, when the contract was cancelled. 
That on January 15, 1941, plaintiff, in consideration of 
$500 paid to him (and an advance payment of $100 repre¬ 
senting two weeks’ advance pay for supervisory work), 

released defendant of all liabilitv in connection with the 

* 

contract and agreed to thereafter do supervisory work in 
connection therewith, and said release is in writing being 
said date. That thereafter plaintiff did supervisory work 
and for which be was paid in full; and defendant’s counsel 
further, in his opening statement, stated that the evidence 
would show that plaintiff did not furnish any of the mate¬ 
rials or items set forth in his Exhibit A attached to his 
complaint, and that defendant was not liable to plaintiff 
in any amount or on any account and that all matters be¬ 
tween them were fully settled on January 15, 1941, by the 
release which plaintiff signed. 

Inasmuch as most of the testimony pertained to items in 
plaintiff’s account which were subsequently withdrawn by 
plaintiff, the following testimony is necessarily made in 
narrative form as applicable to item 14 which claims “Due 
for excess Workman’s Compensation $965.00” and which 
is the only item upon which the Court found for the plain¬ 
tiff and which finding is in the sum of $241.68 with interest 
from Jan. 15, 1941 (Finding No. 7 and Conclusions of Law 
No. 2): 

Daniel L. Holden, plaintiff, thereupon testified in sub¬ 
stance as follows: That he started this work in the early 
part of October, 1941, bringing with him his necessary 
equipment to do the work which he had contracted to do; 



15 


that lie was to furnish all the labor and material and carry 
the required insurance, for the sum of $42,800.00; and that 
on his contract with defendant he was not to draw ajiy 
money until he got his work to the top of the sub-basement; 
that he carried workmen’s compensation insurance with 
the A. H. Baker & Co., General Ag*ents of the U. S. Fidelity 
& Guaranty Company, and that plaintiff was to be respon¬ 
sible and pay for the workmen’s compensation until “t|he 
contract was turned back to Mr. Maiatico—cancelled—apd 
after that Mr. Maiatico was to pay the same; that at t)ic 
same time he worked on defendant’s job, he had another 
job going on at Alabama Ave. S. E. where he had abojut 

15 or 10 employees and that he did not know how much 

he owed or paid for Workmen’s compensation i|n- 

16 surance on defendant’s job; he remembered getting 

$500 from defendant when defendant took over the 

contract and that he believed that defendant took the con¬ 
tract over around the early part of November, 1940, apd 
that he talked with defendant about the workmen’s coib- 
pensation insurance when defendant took the job over a^d 
he believed this occurred before Thanksgiving of that yeaj*; 
that at the time he worked on the Que Street job he remeiji- 
bered getting advances or payments on his contract pric‘d, 
including a $60 check which defendant gave to plaintiff \a 
landlord for plaintiff’s rent which was overdue; also son)e 
checks for hauling gypsum block and for Social Security 
and excise taxes. After the contract was cancelled, l|e 
worked as supervisor of the brickwork and was to receive 
$50 a week from defendant but that he had not been paitj; 
he believed that he received the $500 from defendant whejn 
defendant took over the contract and he believed “the|y 
took the contract over after three weeks from about the 
first part of November it would have been”; that he hajl 
about twenty bricklayers on the job during the first thre^? 
weeks and paid them $8.00 a day ($1 an hour), and that hb 
paid them at 1103 O Street N. W. 
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On cross-examination plaintiff admitted signing the 
writings dated Oct. 28, and November 22, 1940; and Janu¬ 
ary 15, 1941, all of which were received in evidence and 
copies of which are set forth in paragraph 11 of the Find¬ 
ings of Fact and are therefore not recopied herein; he 
further testified that when he took the contract he expected 
to get a financial backing to enable him to pay for the labor 
and materials and insurance until lie could get his “draws” 
on his contract with defendant and that, after he had 
started work, the backing was not forthcoming and as a 
result of which he asked the defendant for advance pay¬ 
ments on the contract and that, in addition to $7,682.12 
which defendant paid on plaintiff’s payroll from October 
12, 1940 to January 15, 1940, the defendant furnished all 
of the materials such as brick, lime, cement, and sand and 
that plaintiff received the following additional payments 
from defendant on the contract price: $650 on Oct. 12, 
1940; $1,057.00 on Oct. 18,1940; $1,100 on Oct. 26,1940; $350 
on Nov. 1, 1940; $300 on Nov. 9, 1940; $150 on Nov. 18, 
1940; $160 on Dec. 21, 1940; $33. and $62.25 on Jan. 11, 
1941 the latter payment having been made by check direct 
to plaintiff’s landlord pursuant to plaintiff's request; lie 
denied receiving $600 additional on January 15, 1941, but 
stated that he had received $500 in November, 1940 
17 instead; when asked whether he did not receive $100 
in cash and $500 in check on Jan. 15, 1941 and that 
he had asked for $100 in cash at that time instead of a check 
because a man “was down on the street to get his car” 
and that he had to pay him, he stated that he had only re¬ 
ceived one $500 check and that was in November; and when 
shown the $500 check (which was received in evidence) 
from defendant to plaintiff bearing date Jan. 15, 1941 and 
endorsed by him and Stadium Liquor Shop and which duly 
cleared the Bank, he admitted reciving the $500 on Jan 15, 
1941 but denied receiving the $100 cash mentioned in the 
January 15 agreement and stated that he had not been 
paid any of his wages for his supervisory work; he was 



then shown check for $100 from defendant to him datejl 
Feb. 1, 1941 admittedly bearing his endorsement and tliajt 
of Stadium Liquor Shop following plaintiff’s endorsemenl[, 
and then testified that he had hauled some gypsum block 
for defendant and the check was for that $100, and where¬ 
upon he was shown another check dated Feb. 24, 1941 from 
defendant to him for $100 similarly endorsed and upon tlu 
face of which was marked “Gyp Block” and asked whether 
the last check was not for hauling the gyp block and 
whether the February 1 check was not for two weeks super¬ 
visory wages in advance, he stated that the defendant owed 
him more for hauling gyp block; and whereupon lie wak 
shown another check for $100 dated Feb. 19, 1941 and wak 
asked if that did not represent two week’s supervisory 
wages in advance from February 15 to March 1, 1941, and 
he stated that he did not remember. He was then asked it 
he had ever, before filing his suit, made a demand or aske<jl 
defendant for payment or submitted him any bill, to which 
he answered that he never got to see defendant—that dei- 
fendant was never in his office and that to this day Mij. 
Maiatieo has not said he would not pay “me”; whereupo'li 
he was asked whether he did not see defendant in the falil 
of 1941 and whether lie did not do some work for defend 
dant at that time and plaintiff was shown a check from deb 
fendant to plaintiff dated October 1, 1941, for $6.00 which 
had been duly cashed by plaintiff and had marked on the 
face of it “3130 Wisconsin Ave. Brick sample panels.” 
And plaintiff replied that he received the check. All of the 
above checks were only received in evidence. Witness adj- 
mitted that on January 11, 1941 the following writ of resti¬ 
tution was served upon him for payment of rent: 
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“In the Municipal Court of the District of 

Columbia 

* 

The 9tli day of January, 1941 

i 18 “Howenstein Bros. 

I vs No. 892-731 

D. L. Holden 

Sir: You arc hereby notified that in the above-entitled 
: cause a writ of possession has been issued, commanding me 
to take possession of House No. 1103 0 St. N. "VY. and that 
I shall, unless otherwise ordered by the plaintiff, proceed 
! on the 11th day of Jan. 1941, at 10: o’clock a. m. to execute 
said writ and take possession of the premises. 

! This is vour last notice. 

t 

John B. Colpoys By B. T. Bradshaw 

| U. S. Marshal Deputy Marshall” 

» 

The above writ, together with the following which appears 
on the back thereof in pencil handwriting, was introduced 
i in evidence: 

| “ 150.00 

j 68.00 

139.00 


S 357.00 i 

| Including Jan Tax”. 

» 

i He testified that on or about Jan. 11, 1941 he talked the 
? matter of the above writ over with defendant and denied 
writing the figures 150.00, 68.00, and 139.00 thereon but 
admitted writing the words “Including Jan Tax” thereon. 

Thereupon plaintiff called one W. T. Lackland as a wit- 
i ness in his behalf, who testified that he was an insurance 
agent for the A. II. Baker & Co. who were General Agents 
for the U. S. F. & G.; when asked whether they carried 
'Workmen’s compensation insurance on 2501 Que N. W. he 
stated, “Not in that way. We wrote the Compensation 

# 

( 

i 

i 
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and the Public Liability Insurance for Mr. Holden regard¬ 
less of where the work might be. We were not interested 
in a particular job here and there—only in the total pay¬ 
roll regardless of where the work was done”; from time 
to time he called plaintiff’s office—collecting premiums and 
arranging for payroll audits, and in November 1940 fit¬ 
ness went down to Mr. Maiatico’s office and talked to Mr. 
Miller who confirmed the information plaintiff had giVen 
witness that after November 2, defendant was responsible 
for the compensation insurance and the public liability, rjiid 
that witness contacted Mr. Miller after November 22d find 
then December 27th, “but never a nicklc collected; and 
about in January, when I was unable to collect any rnoiiey 
after December, 1 referred the whole matter to the Insur¬ 
ance Company direct for them to handle. From that date 
on I am not familiar.” ! 

On cross-examination witness was asked if the follo|w- 
ing letter was sent by his Company to the defendant, and he 
replied that it was. It is as follows, and was admitted in 
evidence: 

| 

19 “A. H. Baker & Company, Inc. 

General Agents j 

United States Fidelity and Guaranty Company 
710-14th Street N. W. Washington, D. C. I 
Telephone National 4995 

February 26, 1941 

Mr. Jerry Maiatico 

Woodward Building I 

Washington, D. C. I 

Dear Mr. Maiatico: I 

i 

Re Daniel L. Holden 

i 

We carry compensation and public liability insurant 
for the above captioned, who we understand, is engaged a^ 
a brick laying sub-contractor on an apartment house job 
on which you are the general contractor. 
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We are advised by Mr. Holden that since December 28, 
1940 you have taken over the entire payroll on tlie job, 
are handling the matter in its entirety and reporting such 
payroll formerly carried by Daniel L. Holden under your 
payroll as General contractor to the Ohio Casualty com¬ 
pany. 

We would appreciate your verifying this information 
so that the proper adjustment can be made on Mr. Holden’s 
compensation policy. 

Very truly yours, 

A. H. BAKER & CO. INC 
JHP:OLT J. S. Pumphrev 

Secretary” 

Defendant then offered in evidence the following reply 
from defendant to the above letter: 

“March 27, 1941 

“A. II. Baker & Company, Inc. 

710 14th Street, N. W., 

Washington, D. C. 

Gentlemen: 

Re: Daniel L. Holden 

In reply to your letter of February 26, 1941: 

Mr. Holden terminated his bricklaying contract at 2501 
Q Street, N. W. as of January 15, 1941. On and from said 
date, the pay roll will be reported to Ohio Casualty Com¬ 
pany until completion of the brick work on said job. 

We hope this information will aid you in your work. 

Yours truly, 

JM/et (signed) Jerry Maiatico” 

That neither the Baker Co. nor the U. S. F. & G. ever de¬ 
manded payment from defendant for the workmen’s com¬ 
pensation insurance, and never sent him a bill. 
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Plaintiff then called as liis witness one Jeiyy 
20 Maiatico, the defendant, who testified that he, de¬ 
fendant, furnished all of the materials on the job tje- 
cause it turned out that plaintiff did not get the financial 
backing which plaintiff had expected; that defendant pdid 
plaintiff more than the total amount plaintiff had expended 
on the job, and that it was plaintiff’s obligation to carry 
and pay for plaintiff’s workmen’s compensation insurance, 
—that it was part of plaintiff’s contract, and that the pay¬ 
ments which defendant made to plaintiff in addition to t^e 
payroll were more than sufficient for plaintiff to pay sanle, 
but that in November, 1940 he found out that plaintiff wks 
“padding his payrolls” in order to get more money and jie 
had some heated arguments with plaintiff and this resulted 
in the November 22, 1940 contract; thereafter plaintiff told 
him he neeedd money for his insurance premiums and taxes 
and he advanced the various amounts shown by the checks 
and receipts (which have heretofore been detailed herein) 
as well as the amounts prior thereto. Witness stated that 
he did not know, until January 15, 1941 that plaintiff owed 
any workmen’s compensation insurance premiums; that on 
January 11,1941, plaintiff was being evicted and asked wi t¬ 
ness for $62.25 for rent on plaintiff’s house, and at which 
time he told plaintiff that things were not going along to 
suit witness and witness was afraid that plaintiff was going 
to get witness in a mess the w T ay he was handling money 
and that plaintiff had already drawn too much, and, after 
giving plaintiff a check to enable him to stop the eviction, 
plaintiff told witness lie w’ould see witness at the latter’s 
office in a few days; that on Jan. 15, 1941 plaintiff came in 
to see witness and, after some discussion, plaintiff statid 
that if he gave up the contract, he owed workmen’s compen¬ 
sation insurance, District Unemployment and Social Se¬ 
curity Taxes and he would have to get money to pay theU 
and that he should also have $68 for hauling gypsum block 
wffiich he hauled for defendant in December, and after tlieie 
figures w r ere put down by pencil on the back or unprinted 
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part of the writ of restitution which had previously been 
satisfied, witness testified that plaintiff totalled them and 
wrote the figures $357 thereon and witness said that he 
asked plaintiff to also write down that it included the tax 
to date and plaintiff thereupon wrote the words “Including 
Jan tax” thereon; and after some further discussion, plain¬ 
tiff agreed to pay his taxes and insurances and whatever 
else he owed on the job up to date if defendant gave him 
$500 and all further obligations on the contract and all ac¬ 
counts between them would be cancelled, provided plain¬ 
tiff could do the supervisory work on the job at $50 
21 per week and requested that two weeks thereon be 
paid in advance in cash because a man was waiting- 
down on the street to take plaintiff’s car unless he paid 
him off; that witness agreed to this and had witness’ law¬ 
yer draw up the January 15, 1941 release and after which 
it was signed by plaintiff and he gave plaintiff $100 in cash 
and the $500 check bearing said date; and thereafter wit¬ 
ness paid plaintiff for all his supervisory work and an ad¬ 
ditional $100 for another hauling of gypsum block and 
plaintiff never, at no time or in no manner other than thru 
the filing of this suit, ever asked witness to pay him or made 
any claim that witness owed plaintiff anything, and at no 
time sent him a bill; and in the fall of 1941 he saw plaintiff 
and had plaintiff make some samples for witness and for 
which he paid plaintiff. 

Plaintiff then called one Mathew G. Leplev as a witness 
in his behalf, who testified that he was an architect and that 
he drew the 2501 Que plans; and, when asked whether wit¬ 
ness knew about any arrangements around the first week 
of November between plaintiff and defendant concerning 
a release, witess stated “There was no agreement ever con¬ 
summated except one that Mr. Maiatico agreed to pay Mr. 
Holden a certain sum to release him of any further obliga¬ 
tions that he might have because he did not go ahead with 
the original contract as he had arranged;”—that Mr. Maia¬ 
tico was supposed to give Mr. Holden $500 to release Mr. 






Maiatico of any further obligation. Witness stated he dicl 
not know when that was signed. “One afternoon Holden 
was in an elevator pit on the job; his house rent was no; 
paid and he asked Mr. Maiatico to help him out and Jerry 
said he would do it, and, as I understood the conversation 
between them, Mr. Maiatico was supposed to give him tluj* 
$500—he was after that or part of it to help him out of 
the mess he was in—and Mr. Maiatico was to pay the in¬ 
surance from that time on and everything from that tinnj 
on. Finally Mr. Holden showed me a memorandum pur¬ 
porting to be a release of a contract that he had signed ancj 
I told him that he had never signed a contract with Mri 
Maiatico and I advised him not to sign a release of some! 
thing he had never executed, and that was about the tinnj 
he was to get his money,—about the time he was to get 
$500.’ ’ When asked whether it was before Christmas or 
after, witness stated that he believed it was before Christ] 
mas. That under Holden’s arrangement with defendant] 
plaintiff was to carry his work up to the second floor ancj 
at that time defendant was to receive a payment from 
22 loan company and pay plaintiff for it; that the C. & 
R. Supply Company was to finance Holden and fur¬ 
nish material to the job, but they would not do so becaus^ 
they had 1o have Holden’s contract executed and in theiij 
possession in order to do so, and in the absence of which) 
they did not do so. 

Whereupon, plaintiff rested. 

Defendant then called Thomas Miller as a witness in hisj 
behalf, who testified that he was employed by defendant as 
a clerical worker in 1940 and 1941 and still is so employed; 
that Mr. Maiatico carried his own workmen’s compensation 
and other insurance with the Ohio Casualty Company, and 
which covered this job on work performed by Mr. Maiatico, 
and that the subcontractors, including plaintiff, carried! 
their own insurance; that the Ohio Casualty Company took) 
over the workmen’s compensation and other insurances onj 
the brick work contract on January 15, 1941 and defendant) 



paid the Ohio Casualty Company therefor. He denied that 
he ever told W. T. Lackland (who testified for plaintiff) or 
anybody else that defendant had taken over plaintiff’s 
workmen’s compensation or any other of plaintiff’s insur¬ 
ance before January 15, 1941, and that it was on January 
15, and not before, that this was done; that witness and 
plaintiff, working together, apportioned the payroll for the 
January 15 week because that dav fell in the middle of the 
week and he and plaintiff had to, and did, split the payroll 
for the week and he and plaintiff made out all the reports 
covering this split week showing that plaintiff was respon¬ 
sible for the payroll up to that time and defendant there¬ 
after, and that a short time thereafter he helped plaintiff 
prepare and file his unemployment and social security re¬ 
ports all of which showed the same thing—that plaintiff was 
responsible up to January 15 and defendant thereafter, and 
the same thing was done on the payroll audit report for the 
insurance companies for the workmen’s compensation and 
public liability insurance. 

On cross-examination, he was asked whether he did not 
have a conversation with W\ T. Lackland in November, 1940 
and whether he had not told AV. T. Lackland at that time 
that defendant had taken over the workmen’s compensa¬ 
tion insurance, and witness replied that he did not recall 
having had any conversation with Mr. Lackland, but did 
remember that defendant had received a letter from the 
Baker Co. asking whether what Holden had told them was 
correct—that, so the letter stated, Holden had in- 
23 formed them that Mr. Maiatico had taken over the 
payroll and had Air. Maiatico’s own insurance com¬ 
pany carry the workmen’s compensation insurance from 
December 28 on, and that Air. Maiatico had replied by letter 
and told them that the date vras January 15, 1941 instead of 
December 28, 1940; and he denied that he ever told Air. 
Lackland that defendant had taken over the compensation 
insurance in November, 1940. 








The Court asked the witness if he could tell by Mr. Maiq- 
tico’s books how much the brickwork contract had actually 
cost Mr. Maiatico when finally completed, and witness pro¬ 
duced the books and stated that the total cost was $45]- 
034.85, which included $4739.16 paid to plaintiff in additioji 
to $7,682.12 advanced to plaintiff for payroll purpose^, 
plaintiff having paid the first few payrolls himself out of 
moneys advanced by defendant and which advances are in'r 
eluded in the $4739.16. (Note: The parties stipulated thaf 
the total payroll from the beginning of the job through 
January 15, 1941 was $9,730.61—see par. 9 of Findings)] 
And that, included in said $4739.16 was $500 for the releas(j 
of January 15, 1941, and $300 as wages for supervisory 
services to plaintiff, and $100 for hauling of gypsum block 
subsequent to Jan. 15tli. 

Whereupon, both plaintiff and defendant rested. 

Be it further remembered that the foregoing contains 
the substance of all the proceedings and evidence given at| 
the trial of the above-entitled cause material to the ques¬ 
tions raised by defendant’s appeal. 

GEORGE P. LEMM, j 

430-432 Woodward Bldg., 
Washington, D. C., 

Attorney for Appellant. 

(deft, below) 

Copy received June 16, 1945, by attorney for plaintiff. 

LEWIS E. BARNES, j 

Atty. for Pltff. I 

per J. W. JACKSON. 



